The court has granted a wit in this case. Judge Robie agreed
that the conduct did not constitute sexual harassnment but found
that the board erred in not finding discourtesy and/or other
failure of good behavior. Precedential decision is ordered set
aside and case is remanded to SPB to reconsider its action in
light of the court's decision. Appealed to court of appeal
5/7/99. Oral argument schedul ed for 2/18/00. March 6, 2000, the
Court of Appeal for the Third Appellate District reversed the
trial court decision granting the petition for wit of mandate
filed by the Departnent of Social Services in the case of Cagle
Moore (1993) SPB Dec. No. 96-12, thereby reinstating the Board' s
decision in the case.

BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A
In the Matter of the Appeal by SPB Case No. 34846

CAGLE L. MOORE BOARD DECI SI ON
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Adm nistrator Ill to Associate
CGover nnent Program Anal yst with

t he Departnent of Social Services

§
)
From denotion fromthe position ) NO 96-12
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at Los Angel es )

August 7-8, 1996

Appear ances: Loren MMaster, Attorney, on behalf of appellant,
Cagle L. Moore; John Pierson, Staff Counsel, Departnment of Socia
Services, on behal f of respondent, Departnent of Corrections.

Bef or e: Lorrie Ward, President; Floss Bos, Vice President; Ron
Al varado, Richard Carpenter and Alice Stoner, Mnbers.
DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determination after the Board granted both the appellant's and
the Departnent's Petitions for Rehearing in the appeal of Cagle
Moore (appellant). Appel | ant was denoted by the Departnent of
Social Services from the position of D sability Evaluation
Adm nistrator 111 (DESA 111) to Associate Governmental Program
Anal yst (AGPA) with the Departnment of Social Services at Los



Angel es (Departnent). Appel | ant appealed his denotion. The
Admi ni strative Law Judge (ALJ) who heard appellant's appeal issued
a Proposed Decision which nodified appellant's denption to a

thirty (30) days' suspension. The Board adopted the ALJ's

Pr oposed Deci si on.
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In its Petition for Rehearing, the Department contends that,
since appellant is a managerial enployee, the ALJ shoul d have used
the burden of proof set out in Governnent Code § 19590 which
asserts that in a disciplinary action taken pursuant to section
19590, "the disciplined nanagerial enployee shall have the burden
of proof." The Departnent also contends that the ALJ applied the
wong test in his sexual harassment anal ysis.

For his part, the appellant argues that, because of its
silence at hearing, the Departnment is estopped from arguing that
the burden of proof set out in section 19590 a;hol i es. The
appel | ant al so contends that no penalty is warranted."?

After a review of the entire record, including the
transcript, exhibits, and the witten argunments of the parties,
the Board adopts the ALJ's Proposed Decision to the extent it is
consistent with the discussion below, but revokes the penalty
t aken agai nst appel | ant.

FACTS

As noted above, the Board has adopted the factual findings of

the ALJ. In addition, the Board nmakes the follow ng additional

factual findings necessary to the disposition of the case.

‘Appellant also argued that section 19590 is unconstitutional. According to Article 3, § 35 of the California Constitution,
administrative agencies, such as the SPB, have no power to declare a statute unconstitutional, therefore we will not address this
claim.
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Appel | ant has been enployed by the Departnment of Soci al

Services since July 1, 1978. He has served as a Disability
Eval uati on Systens Adnministrator |, a Staff Services Manager | and
a Disability Evaluation Admnistrator 11, all non-nmanageria

posi tions. On July 31, 1987, appellant was appointed to the
position of Disability Evaluation Admi nistrator 111, a position
desi gnated as manageri al pursuant to CGovernnent Code § 3315.

At the start of the hearing, after sone introductory matters,
the ALJ stated "All right. Respondent has the burden of proof.
M. Pierson [do] you wish to proceed?" Wthout objection, John
Pierson, the Departnent's attorney, called his first wtness and
presented his case-in-chief. Both parties filed closing briefs.
Nei t her nmentioned the burden of proof. The ALJ wote his Proposed
Deci sion and submtted it to the Board. 1In his Proposed Deci sion,
the ALJ eval uated the evidence pursuant to a preponderance of the
evi dence st andard.

| SSUES

1. Was the denotion of appellant from DESA |1l to AGPA
appropri ate under section 195907

2. Applying the appropriate standard, was cause for

di sci pli ne established?
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DI SCUSSI ON

VWhat burden of proof is applied in a disciplinary

action taken pursuant to Governnment Code § 19590

In a disciplinary action taken against a state enployee
covered by the Ralph C Dills Act (Ch 10.3) comencing wth
Government Code 8§ 3512, Div. 4, Title 1 and brought under
Government Code 8§ 19570, the Departnment carries the burden of
proving the charges by a preponderance of evidence. [Lyle Q
Quidry (1995) SPB Dec. No. 95t?9]. In 1982, the legislature
enacted CGovernment Code § 19590° as part of an article entitled
"Tenure of Managerial Enpl oyees"”. Section 19590 created an
exception to the ordinary tenure and disciplinary rules for state
enpl oyees by codifying a separate procedureD to apply 1in
di sci plinary actions agai nst managerial enpl oyees.?

Section 19590 provides in pertinent part:

Notwi t hstanding Article 1 (commencing wth Section

19570), persons who have been designated as manageria

enpl oyees under Section 3513 from the beginning of
their current appointnment, but whose positions are not

in the career executive category, shall hold their
appoi ntments subject to the follow ng adverse action
pr ocess:

Hereinafter all statutory references will be to the Government Code

3s originally enacted, section 19590 applied only to demotions. [See Stats 1982, Chapter 985, Sec. 2] In 1983, substantial changes
were made to Article 4 which made section 19590 et seq. applicable to all disciplinary actions taken against managerial employees.
Since the earlier version is not relevant to the case at hand, this analysis focuses on section 19590, as amended.
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(a) The enployee may be denoted, dismssed, or otherw se
di sciplined under this section for any of the causes
specified in Section 19572.

(c) . . .The decision of the board to nodify the action of
the appointing power pursuant to this subdivision shall be
taken only if the board determ nes, after hearing, that there
is no substantial evidence to support the reason or reasons
for disciplinary action, or that the action was taken in
fraud or bad faith. In any such proceeding, the disciplined
manageri al enpl oyee shall have the burden of proof. Subject
to rebuttal by the enployee, it shall be presuned that the
action was free from fraud and bad faith and that the
statenment of reasons in the notice of disciplinary action is
true. (enphasis added).

Thus, wunlike an action taken pursuant to section 19570
wherein the appointing power carries the burden of proof, in a
disciplinary action taken pursuant to section 19590, the
manageri al enpl oyee carries the burden of proof.

Was the denotion of appellant fromDESA |11

to AGPA appropriate under section 195907

The Department asserts that it purposely and properly took
this action pursuant to section 19590. Section 19590 provides in
part that "persons who have been designated as nanageria
enpl oyees . . . fromthe beginning of their current appointnent

shall hold their appointnents subject to the adverse action
process [set out in 19590]." Thus, section 19590 gives notice to
enpl oyees who accept managerial positions that they hold these
positions subject to the adverse action process described in
section 19590.

A person who accepts a nmnagerial appointnment does not,

however, relinquish his or her right to any pernmanent civil



service status attained in his or her previous civil service

posi tions or
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to the due process protections that attach to that status. In
ot her words, while an appointing power mnmay take advantage of the
standards set forth in Governnment Code 8 19590 to renpbve a manager
froma managerial classification, an appointing power may not rely
on section 19590 to deprive the enployee of the civil service
status of a fornerly held classification.

In the instant case, before appellant was pronoted to the

per manent managerial position of DESA IIl, he had permanent civil
service status in the non-managerial position of DESA I1I. Had
appellant remained in the DESA Il position, appellant could not

have been denoted for disciplinary reasons unless the Departnent
proved cause for discipline against him by a preponderance of
evi dence. By accepting an appoi ntnment to a nmanagerial position in
July of 1987, appellant did not relinquish either his right to his
fornmer position or, prior to denotion from that forner position,

the right do a hearing in which the Departnment carried the burden

of proof.* Thus, while the Departnment could have relied on
section 19590 to denote appellant from his DESA Ill position to
his former position as DESA Il, the Departnment erred in relying on

section 19590 to denote appel |l ant past two hi gher |evel non-

“This interpretation is consistent with section 19593 which exempts from Article 2 managers whose appointments took effect prior
to January 1, 1984. Section 19593 acknowledges that managers who, prior to the passage of Article 2, had already achieved
permanent civil service status as managers could only be demoted pursuant to the more rigorous burden of proof standard
applicable to actions taken under section 19570.
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managerial positions to the AGPA position. To effect such a
dem)hi on, the Departnent was bound to rely on section 19570 et
seq. >

Despite the Departnent's reference to section 19590 in the
Notice of Adverse Action, we find that this action should have
been properly brought under section 19570 et seq. A review of the
transcript indicates that, at the hearing, both the parties and
the ALJ conducted thenselves as if the action was being taken
pursuant to section 19570 and as if the burden of proof lay with
t he Departnent. Thus, the Departnment's error of referencing

section 19590 caused no prejudice to the appellant.

Did the Departnent carry its burden?

Havi ng found that at the hearing the Departnent was required
to prove the charges by a preponderance of evidence, we find that
the Departnent failed to carry its burden.

(Al'l egations Concerning Susan Ki nura)
In the Notice of Adverse Action, the Departnent alleged that

appellant's relationship with a subordinate fenal e enpl oyee, Susan

*This interpretation is consistent with section 19591 which provides:
Any employee demoted pursuant to Section 19590 shall, as specified by Section 191405, have the right to be reinstated to
his or her former civil service position.

This code section clarifies that appellant has return rights to the DESA Il position.
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Kinmura, created a hostile work environment for other enployees in
that his relationship created an appearance of favoritism The
specific allegations included such charges as working behind
closed doors for long periods of time, taking irregular |unch
breaks with Kinmura and, at the end of the work day, |eaving the
office at the same tinme as Kinura. Even if proven, these
al | egations, without nore, are not cause for discipline. The nere
fact that people work closely together, have |unch together or
| eave work at the sanme time is not cause for discipline. There
was no show ng that appellant and Kinmura were not working or that
they were inefficient in their work. In addition, there was no
showi ng that Kinura and appel | ant had anything but a cl ose working
rel ati onshi p.

The Departnent charged appellant with sexual harassnent based
on his showing favoritism toward Kinura by inappropriately
reprimandi ng three different subordinate enpl oyees. Thi s charge
fails for a nunber of reasons. First, there was no evidence that
appel l ant was having a sexual relationship with Kinura. Second,
even if appellant and Kinura were involved with each other,
favoritism by itself cannot support a sexual harassnment claim

Proskel v. Gattis 41 Cal. App. 4th 1626, 1630. Third, even if

favoritism was enough to support a sexual harassnent claim there
is no basis for a finding of favoritism the reprimnds taken
agai nst subordinate staff were not inappropriate. One of the

reprimands was a request for comon courtesy directed to an
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enpl oyee who, after not getting the immediate attention she
want ed, told appellant, "Cagle, you expect ne to kiss your ass..."
A second reprimand was directed to a subordi nate who di sregarded
a note given to her from Kinmura who was acting on appellant's
behal f. The "reprinmand" was a rem nder to the enployee that she
was not at liberty to disregard appellant's orders. The fi nal
reprimand was directed to a Unit Manager who nade derogatory
statenments to Kinmura about appellant and told Kinmura that runors
about her relationship with appellant were interfering with the
Unit Manager's wunit's productivity. The reprimand itself
addressed only the Unit Manager's penchant for publicly and | oudly
criticizing appellant. In addition, each reprinmand was revi ewed
by appell ant's supervi sor and approved.

W dismiss all chﬁges arising out of appellant's work
rel ationship with Kinura.®

(Al l egations Concerning Gace Pena)

The Departnment argues that the ALJ used the wong test in

assessi ng whet her appellant created a hostile work environnent for

Grace Pena. The Departnent alleges a series of interactions

In addition, after review of the evidence presented at hearing, we find that there is no substantial evidence in the record to
demonstrate that appellant's actions concerning the Kimura allegations are cause for discipline. The charges of inappropriately
disciplining three employees were groundless. Thus, even if these charges had been brought under section 19590, we would have
dismissed them as being unsupported by substantial evidence in the record.
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bet ween Pena and appellant which it clainms would have created a
hostile work environment for an reasonable woman. The i st
included a hug prior to Pena's leaving for vacation in the
Phi I i ppi nes; two or three requests by appellant that Pena cone
have coffee with him an accepted invitation to dinner; the
suggestion that Pena could get her sister a "gag" gift at an adult
store; appellant's offer to give Pena a ride to a wedding to which
both had been invited; and the remark that appellant enjoyed
havi ng nental intercourse with Pena.

The ALJ found that Pena was "nore sensitive than the
reasonabl e woman" when Pena was of fended by appellant's invitation
to coffee. W agree. Pena testified that when appellant asked
her to coffee, she declined. She testified that appellant did not
react to her declining his invitation; he just accepted it and
left. She testified about her response:

| was very offended. Il was - - | didn't know what to

do. Wiat | did was | called ny friend because | can't

bel i eve what just transpired. Here's this person that

| |ooked up to. [He was ny nentor and he asked me out

for coffee after all these years. And |'ve known him

as a father figure. Because what just happened -- so

| called ny friend and | <called ny friend Evelyn

Dercline. [Slhe works there and | said to her this is

an enmergency. [I]t's urgent. [P]lease cone up to the

12th floor in the enployee's room Not just in ny

of fice because | don't want himto see her com ng up.

And then we went to the enployee's room | said you

won't believe what Cagle just asked ne.

Pena testified that as soon as appellant asked her to coffee, she

began | ooki ng for anot her j ob.
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In Ellison v. Brady (9th Cr. 1991) 924 F.2d 872, 879-80 the

Ninth Grcuit Court of Appeals adopted a reasonabl e wonan standard
stating:

In order to shield enployers from having to accomuodate

the idiosyncratic concerns of the rare hypersensitive

enpl oyee, we hold that a fenmale plaintiff states a

prima facie case of hostile work environnent sexual

harassnent when she alleges conduct which a reasonabl e

woman woul d consider sufficiently severe or pervasive

to alter the conditions of enploynent and create an

abusi ve wor ki ng environnent.

As evidenced by Pena's response to being invited to coffee, we
find Pena to be the kind of hypersensitive enployee that the court
had in m nd when adopting the reasonable woman standard. W find
that a reasonable woman would not have considered appellant's
conduct to have been sufficiently severe or pervasive so as to
create an abusi ve working environnent.

Once the specter of sexual harassnent has been dispelled by a
finding that the conduct at issue was not conduct sufficiently
severe or pervasive such that a reasonable woman woul d believe it
created an abusive environnment, the Board |looks to the
circunstances of the interaction to determne if the conduct by
the alleged perpetrator constitutes discourtesy under Governnent
Code 8§ 19572, subdivision (n). There is not enough in the record
to denonstrate that appellant knew or should have known that his
attentions caused Pena disconfort. Both Pena and appellant

admtted to a |long acquai ntance which included nunerous intinate

conversations. Pena considered appellant her nmentor. Appellant



(Moore continued - Page 12)

hugged Pena when she was leaving for vacation, invited her to

coffee a few times, invited her to dinner, made a "gag" gift
suggestion and offered her a ride to a wedding. None of these
actions appear to be discourteous. In addition, appellant nmade
the unfortunate remark, "I enjoy having nental intercourse wth
you. " The Anerican Heritage Dictionary (2nd ed. 1982) defines
"intercourse" as: "1. Dealings or comunications between persons
or groups. 2. Sexual intercourse.” The first and nost conmon
usage of the term "intercourse" is not sexual intercourse but
ver bal conmmuni cati on. No evidence was presented that appellant
| eered, smirked or insinuated anything when he delivered the
remark. Wthout nore, the nere fact that appellant used the word
"intercourse" cannot be cause for discipline.

The Departnment failed to prove that appellant's actions
constitute discourtesy. The Departnent carries the burden of
proving discourtesy pursuant to section 19572, subdivision (n).
It has failed to do so. This charge is dismssed. For the sane

reasons, tﬁe charge of other failure of good behavior is also

di smi ssed. ’

"The Department also charged appellant with incompetency, inefficiency and inexcusable neglect of duty pursuant to section 19572,
subdivisions (b), (c)) and (d). No evidence was presented at hearing to support any charges based on these subdivisions.



(Moore continued - Page 13)
CONCLUSI ON

Having found that the Departnent failed to carry its burden
of proving the charges agai nst appellant by a preponderance of the
evi dence, we revoke the penalty inits entirety.

ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in this case, it is hereby ORDERED that:

1. The Proposed Decision of the Admnistrative Law Judge
is adopted as the Board decision in this case to the extent it is
consistent with this decision;

2. The denotion of Cagle More from Disability Evaluation
Services Admnistrator 11l to Associate GCovernnental Program
Anal yst with the Departnent of Social Services at Los Angel es be
revoked.

3. The Departnent of Social Services shall reinstate Cagle
Moore to the position of Disability Evaluation Services
Adm nistrator |1l and pay to him all back pay and benefits that
woul d have accrued to himhad he never disciplined.

4. This mtter is hereby referred to the Chief
Admi nistrative Law Judge and shall be set for hearing on witten
request of either party in the event the parties are unable to
agree as to the salary and benefits due appell ant.

5. This opinion is certified for publication as a

Precedenti al Decision (Governnment Code 8§ 19582.5).
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THE STATE PERSONNEL BQARD
Lorrie Ward, President
Fl oss Bos, Vice President
Ron Al varado, Menber

Ri chard Carpenter, Menber
Alice Stoner, Menber

* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

August 7-8, 1996.

C. Lance Barnett, Ph.D.
Executive O ficer
St at e Personnel Board
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal By)

)
CAGLE L. MOORE ) Case No. 34846

)

From denotion fromthe position )

of Disability Eval uation )

Admi nistrator Il to Associate)

CGover nnental Program Anal yst )

with the Departnment of Soci al )

Services at Los Angel es )

PROPOSED DECI SI ON

This matter canme on regularly for hearing before Ronald S.
Marhs, Adm ni strative Law Judge, State Personnel Board, on August
30,% Decenber 6 and 7, 1994 and February 7 and 8, 1995, at Los
Angel es, California. The matter was submtted on March 2, 1995
followi ng receipt of witten argunent.

The appellant, Cagle L. Mwore, was present and was
represented by Loren McMaster, Attorney.

The respondent was represented by John Pierson, Staff

Counsel , Departnent of Social Services.

%The initial hearing date of August 30, 1994 was converted to a settlement conference and hearing on a Korman motion to
dismiss/strike for lack of specificity Leah Korman (1991) SPB Dec. No. 91-04) before Chief Administrative Law Judge Christine A.
Bologna and the Administrative Law Judge (ALJ). The parties stipulated that the hearing could proceed before the ALJ
notwithstanding his participation in the settlement conference.
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Evi dence having been received and duly considered, the
Admi ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:
I
The above denotion effective March 23, 1994 and appellant's
appeal therefrom conply with the procedural requirenments of the
State Cvil Service Act.
Il
Appel | ant has been enployed with the Departnent of Soci al

Services (Departnent) since July 1, 1978. He attained the
position of Disability Evaluation Services Admnistrator I1l on
April 15, 1987 follow ng successive pronotions. He has had no

prior adverse actions.
1]

The adverse action of denotion from Disability Evaluation
Services Admnistrator 11l to Associate Governnental Program
Anal yst was based on appellant's alleged sexual harassnment and
di scourteous treatnment of other enployees while Branch Chief of
the Disability Evaluation D vision, Los Angeles East Branch.
Legal cause for discipline was based upon alleged violations of
CGover nnent Code section 19572, subdivisions (b) inconpetency, (c)
inefficiency, (d) inexcusable neglect of duty, (n) discourteous
treatnent of the public or other enployees, (t) other failure of

good behavi or during or outside of duty hours causing discredit to
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the agency, and (w) sexual discrimnation and sexual harassnent
agai nst ot her enpl oyees.
IV
Gracela Pena (Pena) worked under appellant's supervision as

an O fice Services Supervisor | from 1989 through 1992.

Pena was approximately 25 years old at the tinme of the incidents
alleged in the Notice of Adverse Action and had known appell ant
since she was 19. She testified that she |ooked up to appell ant
as a father figure and nentor. Appellant had a daughter the sane
age as her and they often tal ked about their famli es.

Pena testified that beginning in 1991 through the tine Pena
left the Departnment in 1992, she felt wunconfortable around
appel l ant because she felt that he was developing a ronmantic
interest in her.

V

In April 1991, Pena went on vacation to the Philippines. The
day prior to her |eaving, appellant cane to her desk to talk to
her about her planned trip. At the end of the conversation,
appellant told her he wanted to say "goodbye." He gave Pena a
| engthy hug and she felt his hands go up and down her back. She
felt that the hug was wunprofessional and it nmade her feel
unconfortabl e. However, Pena did not express any disapproval to

appel | ant .
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\

In August 1991, Pena informed enployees in the office that
her sister was going to be married, and several enployees nade
suggestions as to wedding gifts for Pena to give her sister.
Appel | ant suggested that Pena give her sister a "gag" gift froman
adult store he had visited. He told Pena that the store was
reputabl e and that he would often see Mercedes Benz's and Jaguars
par ked out si de.

Pena testified that she assuned that the store was a
"Fredrick's of Hollywod" type of store and that appellant was
suggesting a gift with a sexual connotation. She was of fended by
appel lant's suggestion but did not tell appellant that she was
of f ended.

VI |

At sone tinme during the Summer 1991, appellant and Pena were
engaged in a discussion in her office when their conversation was
interrupted by another enployee. Both Pena and appell ant
testified that this was a commbn occurrence when they were
di scussing business in the office. Appel | ant suggested to Pena
that they go out for coffee sonetinme to see what it would be |ike
to have a conversation w thout being interrupted. Pena decl i ned
the invitation and appellant asked her if it was because he was
Bl ack. Pena replied that the reason was because she cane from a
very conservative famly who would not approve of her going out

wi th her
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boss. Pena testified that she did not want to go for coffee with
appel l ant and nentioned her famly's disapproval so as not to hurt
his feelings.

Pena testified that she was offended by appellant's
suggestion that they go out for coffee.

VI |

A few days after appellant suggested going out for coffee
with Pena, he canme to her office and told her that it would be
nice to go out for coffee because he really enjoyed having "nental
intercourse” with her. Pena again declined and testified that she
was offended by appellant's use of the phrase "nental
intercourse.” Followi ng this incident, Pena began havi ng sl eeping
difficulty and "dreaded” comi ng to work.

I X

In Cctober 1991, Leslie Shirasawa (Shirasawa), an enployee
who worked with appell ant and Pena, was being married in Berkeley,
and several enployees from the office, including appellant and
Pena, were invited to the wedding.

Pena had planned to drive to Berkeley with another fenale
enpl oyee and her boyfriend but shortly before the wedding, Pena
| earned that the enpl oyee and her boyfriend were having difficulty
with their relationship, and Pena becane concerned about her ride.

When Pena tol d appel |l ant about the possibility that she m ght not

be able to go to the wedding, appellant told her that if she were
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without a ride, he would be willing to take her to the wedding.
Pena testified that she declined appellant's offer because she was
concerned about the inplications and about what people would
t hi nk.
X

During the last week in Decenber 1991, appellant suggested to
Pena that they and Shirasawa, w th whom Pena regularly drove to
and fromwork, all go out to dinner in Century Cty. Pena told

appel lant to ask Shirasawa, and that if Shirasawa said "yes," then
she woul d go. Pena was hoping that Shirasawa would tell appell ant
that she was not interested. However, Shirasawa told appell ant
that she would Iike to go out to dinner with them

Appel | ant, Pena and Shirasawa went to dinner at Houston's
restaurant in Century Gty after work. Appel | ant drove his car
and Pena and Shirasawa drove in Shirasawa's car. They each paid
for their own dinners.

After dinner they spent approximately 30-45 mnutes browsing
t hrough the Century City shopping nmall before |eaving.

Pena and Shirasawa both testified that appellant did not
engage in any inappropriate remarks or conduct during the evening.
Pena did not indicate to Shirasawa, either driving home or at any

time afterward, that she felt unconfortable about going out to

di nner that evening.
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Xl
A few days after the dinner in Century Cty, appellant said
to Pena, "Now that you see | don't bite, would you be confortable
going out, just the two of us?" Pena told appellant that she did
not wish to go out with him After this discussion, appellant did
not invite Pena to have coffee or dinner with himagain.
X
Sever al W tnesses testified that Pena was childish,
flirtatious and i mmature. Pena described herself as having been
raised in a very conservative, old-fashioned famly. She did not
believe in premarital sex. She did not believe in dating her
boss. She considered going for coffee during the work day as a
dat e. In describing her reaction to appellant asking her to go
for coffee, Pena testified, "I can't believe he said that." She
began | ooking for another job inmmediately after the first time he
asked her to go for coffee.
Xl
During the tinme appellant was enpl oyed as Branch Chief, Susan
Kimura (Kimura) was an Qperations Analyst. She acted in the
capacity of appellant's Adm nistrative Assistant. In her working
relationship with appellant, she often spent up to six hours per
day in appellant's office usually with the door closed. They
woul d frequently go to lunch together and | eave the office at the
same time. There were |ong-standing runors throughout the office

as
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wel |l as other offices of the Departnent that appellant and Kinura
were having an affair. Bot h appellant and Kinura testified that
they were not romantically invol ved.

Deputy Director Robert Sertich (Sertich) called appellant in
Septenber 1991 to discuss the runors. Appel | ant deni ed any
romantic relationship with Kinura. Sertich did not instruct
appellant to take any action regarding the runors but thereafter
appellant left the door open nore often during neetings wth
Kimura and nade an effort to have other enpl oyees join them when
he and Kinura went to |unch.

X'V

On February 24, 1992, Kinura instructed Poppy Rubin (Rubin),
a unit manager, to return a telephone call to a claimant. Kinura
was not Rubin's supervisor. Rubin had spoken to the clainmnt on
several occasions and had just recently spoken with him and
believed that it was not necessary to call him again. She spoke
to her supervisor, Tawn Sinclair (Sinclair), about Kimnmura's
instruction and was told by Sinclair not to return the call
However, a day or two later, Sinclair told Rubin that she had
di scussed the matter with appellant and he still wanted her to
return the call, which she then did.

On March 5, 1992, appellant sent Rubin a nenorandum (neno)
entitled "Rem nder"” criticizing her for refusing to follow his

instructions. Wen Rubin called appellant to explain why she had
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not called the claimant, appellant told her, "I don't think you
under stand how seriously |I take this. Susan gave you an order. An
order from Susan is the same as an order fromne."

XV

On February 25, 1992, Helen Stanley (Stanley), a unit
manager, went to Kinmura's office to discuss the runors about
appel lant and Kinura. Stanley testified that "it seenmed like no
matter what floor you went to there was gossip that there was
sonet hi ng goi ng on between Kinura and Cagle."

Stanley told Kinmura that she had conme to inquire if the
runors concerning her and appellant were true. Kinura told
Stanley that the runors were not true.

Stanl ey then began di scussing sone extra work that appell ant
had agreed to take which would have required unit managers to have
their own casel oad. Stanl ey expressed disapproval of this
decision and stated to Kinmura that appellant was just trying to
make hinself | ook good in the eyes of Sertich, but that he should
realize that Joe Carlin, another enployee with whom Stanley
presunmed appellant was conpeting, was the "chosen one" and there
was not hing that appellant could do to change that.

Kimnura testified that she reported Stanley's visit and
comments to appellant but denied that she told appellant that

Stanl ey had di scussed the runors concerning their rel ationship.
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Appel | ant di scussed Stanley's coments and attitude wth
Sinclair, Stanley's supervisor. Appel | ant suggested that the
three of them neet to discuss the matter. Stanley told Sinclair
that she would not agree to neet if appellant was just going to
pound on the table as she alleged he had done in a previous
neeting that appellant had with her when he had reprinanded her
for being openly critical of him

Because Stanley would not agree to neet with him and
Sinclair, appellant gave Stanley an informal reprimand on March 5,
1992 regarding her comments and attitude in Kinura's office.

Sinclair testified that she was in agreement wth the
reprimand because it was based upon a long history of anti-
managenent criticisnms by Stanley.

XV

On Novenber 6, 1991, Lila Mazo (Mazo) went to appellant's
office to inquire as to whether her staff would be working
overtine that evening since sone of them needed to nake
arrangenents with babysitters. Mazo could not direct this inquiry
to her supervisor, Sinclair, since she was out of town.

Wen Mazo entered appellant's office, he and Kinmura were
havi ng unch. As Mazo began the discussion about overtine, Kinura
left the office.

Appel | ant began wal king around the office with his hand on
his chin. He asked Mazo if she had checked with Sinclair and when
Mazo
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told appellant that Sinclair was in San D ego, he just continued
to wal k around the office. Mazo was becom ng inpatient and upset
that she was not receiving an answer to her question and told
appel lant, "Look Cagle, I'mnot going to kiss your butt."

Appel | ant then ordered Mazo to |eave his office. Later she
came back to his office to apol ogi ze but appellant told her that
if she did not leave imediately he would call the State Police
and the guard that was on duty downstairs.

One or two days later, Mazo received an informal witten
reprimand for her discourteous behavior.

Since the witten reprimand also reflected that a copy was
sent to her personnel file, Mazo made several telephone calls to
the Personnel Ofice to ascertain whether it was proper for the
meno to be placed in her personnel file. In these calls, she
m srepresented that the inquiry was being made on behal f of one of
t he enpl oyees under her supervi sion.

On Novenber 18, 1991 appellant gave Mazo another infornal
witten reprimand for the msrepresentations she made to the
Personnel Ofice, and because she did not pursue her questions
about the informal reprinmand through her supervisor.

At the request of Sinclair, Mzo provided appellant with a
witten apology in which she promsed that it would not happen

agai n.
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PURSUANT TO THE FOREGO NG FINDINGS OF FACT, THE
ADM NI STRATI VE LAW JUDGE MAKES THE FOLLOW NG DETERM NATION OF
| SSUES:

In Anthony G CGough (1993) SPB Dec. No. 93-26, the State

Personnel Board defined sexual harassnent as neeting one of the
following three criteria:

1. Submssion to such conduct is nade either explicitly or
inplicitly a termor condition of the individual's enploynent;

2. Submission to or rejection of such conduct by an
i ndividual is used as the basis for enploynent decisions affecting
such individual; or

3. Conduct which has the purpose or effect of unreasonably
interfering with an enployee's work performance or creating an
intimdating, hostile, or offensive work environnent.

In the instant case, it was alleged that the third criteria
was satisfied because appellant's conduct created an intimdating,
hostile or offensive work environnment for Pena.

Whet her the acts conplained of <created an intimdating,
hostile or offensive work environment nust be determ ned by the
totality of the circunstances with the following factors to be
considered: (1) the nature of the unwel cone sexual acts or words
(generally, physical touching is considered nore offensive than
unwel come verbal abuse); (2) the frequency of the offensive

encounters; (3) the total nunber of days over which all of the
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of fensive conduct occurred; and 4) the context in which the

sexual | y harassing conduct occurred. (Theodore J. Wiite (1994)

SPB Dec. No. 94-20, citing Fisher v. San Pedro Peninsula Hospita

(1989) 214 Cal . App. 3d 590, 610 fn.8.)

Al t hough Pena felt intimdated by appellant's conduct and was
offended by it, her perception does not, by itself, establish
sexual harassnent. The courts have held that the standard to be
applied is that of a "reasonable woman" (i.e. an objective as well

as subjective test.) (Harris v. Forklift Systenms, Inc. (1993) 510

u S , 114 S. . 367, 370, 126 L.Ed.2d 295; Elison v. Brady

(9th Gr. 1991) 924 F.2d 872, 879.) Pena appeared to be nmuch nore
sensitive than the average "reasonable wonan." She was descri bed
by several wtnesses as immture and childish. She had a
sheltered upbringing in the Philippines. Her reaction to the
invitations by appellant was extrene. For Pena to say that she
"couldn't believe it" when appellant suggested goi ng sonewhere for
coffee, and for her to inmedi ately | ook for new enpl oynent because
of that invitation, denonstrates that she is obviously nore
sensitive than a reasonable woman presented with an invitation
from her supervisor to have coffee sonetinme. Such invitations are
not highly unusual in the work place and do not, wthout sone
evi dence of prior refusals, constitute sexual harassnment. (Robert

F. Jenkins (1993) SPB Dec. No. 93-18.)
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Respondent nust therefore establish that appellant's conduct
was sufficiently severe or pervasive to alter the conditions of
enpl oynent and create an abusive working environment for a

"reasonabl e woman." (Ellison v. Brady, supra.)

The totality of the circunstances do not denonstrate that
appel l ant's conduct was either "severe" or "pervasive" in nature.

Appel | ant gave Pena a |engthy hug when she was |eaving for
vacation, suggested going out for coffee on two occasions, told
her he enjoyed having "nental intercourse” wth her, went to

dinner with her, offered to give her a ride to a wedding in

Ber kel ey, and suggested an adult gift for her sister's

gag
weddi ng. These acts cannot be considered "severe" in
of f ensi veness, nor were they "pervasive" in that they constituted
seven separate incidents over a period of approximately nine
nont hs.

Mor eover, Pena never told appellant that she felt offended by
his behavior or invitations. Although failure to express
di sapproval would not necessarily render the conduct "welcone,”
her failure to express any feeling of disconfort to appellant is

relevant as to whether appellant had reason to know that his

invitations were bothersone to her. (Robert F. Jenkins (1993) SPB

Dec. No. 93-18, citing Bundy v. Jackson (D.C. Cr. 1981) 641 F.2d

934.)
Even though appellant's conduct did not constitute sexual

har assnent under CGovernnent Code section 19572 subdivision (w),



(Moore continued - Page 15)

appel lant's |l engthy hug while running his hands up and down Pena's
back and telling her he enjoyed have "nental intercourse” wth her
was i nappropriate. This conduct toward a subordinate constitutes
a failure of good behavior and discourteous treatnent of another
enpl oyee under Governnent Code section 19572, subdivisions (n) and

(t), respectively. (A ayton Carter (1994) SPB Dec. No. 94-21;

Theodore J. White (1994) SPB Dec. No. 94-20.)

Respondent contends that the reprimnds given by appellant to
Rubin, Stanley and Mazo were notivated by appellant's desire to
puni sh them for upsetting Kimura. It is alleged that this conduct
constituted sexual harassnment because it created an intimdating,
hostile or offensive working environment. Although respondent is
correct in its contention that such conduct would constitute

sexual harassnment (Fisher v. San Pedro Peninsula Hospital (1989)

214 Cal . App. 3d 590; Theodore J. Wite (1994) SPB Dec. No. 94-20),

the evidence falls short of establishing the alleged notive.

Al t hough Kimura was involved to sone degree in each incident,
there were also legitimate reasons for appellant to reprinmand
t hese enpl oyees. Rubin was reprimanded for failing to follow
instructions appellant gave to her through Kinura. Stanl ey was
repri manded for openly criticizing appellant's nanagenent
deci sions which, as noted in the witten reprimnd, she had done
in the past, and followng her refusal to neet with appellant and
Sinclair to discuss the issue. Mazo was reprimanded for

di scourt eous behavi or
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toward appellant and for msrepresentations to the Personnel
Ofice.

Each of the reprimands were discussed with the enployees'
i medi ate supervisor and Deputy Director Sertich. Sertich
testified that he did not recall telling appellant that any of the
reprimands were inappropriate, although in his discussion wth
appel l ant concerning the witten reprinmand given to Mazo, he told
appellant that he should be very careful how he approaches
enpl oyees "on that kind of thing."

Furthernore, the incident that woul d have caused the greatest
affront to Kinura, Rubin's failure to follow instructions given by

Kimura, resulted only in a witten "rem nder," whereas the other
two incidents resulted in "informal witten reprinmands.”
Additionally, appellant was nore of a recipient of the offensive
conduct by each of the enpl oyees than was Kinura.

Although Kimura's presence at each incident rai ses
speculation as to appellant's notive, the evidence is not
sufficient to find by a preponderance of the evidence that any of
the three enpl oyees was reprimanded because she had upset Kinura.

Accordingly, there is no basis for finding that appellant's
conduct toward Rubin, Stanley and Mizo violated Governnent Code
section 19572 subdivision (w).

Respondent's allegations that appellant violated Governnent

Code section 19572, subdi vi si ons (b) i nconpet ency, (c)

i nefficiency, and (d) inexcusable neglect of duty were based upon



(Moore continued - Page 17)
appel lant's all eged sexual harassnent of Pena and all eged creation
of a hostile work environnment as a result of his relationship with
Kimura. Since the factual allegations were not established by a
preponderance of the evidence, |egal cause for discipline under
t hese subdi vi sions are not sustai ned.

Since only the lengthy hug in which appellant ran his hands
up and down Pena's back, and his coment that he enjoyed "nenta
intercourse” with her would be sufficient grounds for discipline

under subdivisions (m and (t), it is believed that a 30 days'

suspension wll convince him that his behavior toward fenale
enpl oyees nust be corrected inmediately. (See dayton Carter,
supra.)

* * * * *

VWHEREFORE IT IS DETERMNED that the adverse action of
denotion of appellant Cagle L. Mwore effective March 23, 1994, is
hereby nodified to a 30 days' suspension. Said matter is hereby
referred to the Chief Admnistrative Law Judge and shall be set
for hearing on witten request of either party in the event the
parties are unable to agree as to the salary, benefits, and
interest, if any, due appellant under the provisions of Governnent

Code section 19584.
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| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED: June 5, 1995.

RONALD S. MARKS
Ronald S. Mar ks,
Adm ni strative Law Judge,
St at e Personnel Board.




